
Cop can’t be fired for refusing to testify at civil service hearing
Statute not meant to protect employer
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A city could not fire a tenured police officer for his refusal to testify
at a civil service hearing, the Appeals Court has ruled.

The purpose of the hearing was to investigate an alleged violation
of the officer’s employment terms. His subsequent termination was
overturned by the Civil Service Commission, which found a lack of
just cause.

On appeal, the city of Worcester argued that because G.L.c. 31,
§41 does not explicitly establish a statutory testimonial privilege — and because police department rules and
regulations mandate that officers provide truthful testimony upon request — the commission was improperly
interfering with the city’s right to enforce its rules of conduct.

The Appeals Court did not agree.

“We conclude that the commission’s determination that, because the Section 41 hearing is held for the protection of
the tenured employee and not the appointing authority, the tenured employee may not be sanctioned for the
employee’s failure to testify at his Section 41 hearing is consistent with the statutory purpose of Section 41 and
entitled to substantial deference,” Judge Diana L. Maldonado wrote on behalf of the court. “Therefore, we affirm
[the commission’s ruling].”

The 12-page decision is City of Worcester v. Civil Service Commission, et al., Lawyers Weekly No. 11-016-15. The
full text of the ruling can be found by clicking here.

‘Important implications’

Lowell attorney Meghan C. Cooper, who represented the officer, said the decision has important implications for civil
service employees and employers alike.

“The court very clearly for the first time ruled that a local appointing authority hearing is a fundamental due process
right that belongs solely to the employee, and is not for the benefit of the employer,” said Cooper, an at attorney at
Nolan, Perroni, Harrington. “As a result, employers cannot lawfully order employees to testify at such hearings or
discipline them for their failure to choose to testify.”

That clarification of the rights and obligations in the multi-layered civil service appeals process should be extremely
helpful to civil service workers in determining how to defend themselves, she added.

The city’s lawyer, Leo J. Peloquin of Collins, Loughran & Peloquin in Norwood, said the decision defeats the purpose
of Section 41 hearings and the statute itself, which is to have employers make disciplinary decisions on a fully
informed basis while making public employees — particularly police officers — answer for job-related misconduct.

“In this instance, the court and the Civil Service Commission have effectively amended Section 41 to include a
testimonial privilege in the face of a Worcester Police Department regulation, and one found in police departments
throughout Massachusetts, that requires police officers to testify,” Peloquin said, noting that the case involved non-
criminal conduct and thus no claim by the officer of a constitutional privilege not to testify.

Brian E. Simoneau, a Framingham attorney who concentrates his practice on representing police officers in
employment disputes, applauded the Appeals Court.

http://masslawyersweekly.com/
http://masslawyersweekly.com/author/erictberkman/
http://masslawyersweekly.com/fulltext-opinions/2015/02/26/city-of-worcester-v-civil-service-commission-lawyers-weekly-no-11-016-15/


“Appointing authority hearings are held for the employee’s protection, and it would be contrary to that protective
purpose to penalize employees for not testifying at these hearings,” Simoneau said.

Further, Simoneau said, employers have other avenues to compel civil service employees to answer questions. For
example, during an internal affairs investigation, an employer can order an employee to answer questions related to
the matter being investigated and fire the employee for insubordination if he or she refuses to do so.

Additionally, he said, an employee who refuses to answer questions based on a Fifth Amendment privilege can be
granted transactional immunity and be terminated for refusing to answer.

Kevin F. Bresnahan, who practices municipal law at Murphy, Hesse, Toomey & Lehane in Quincy, said the decision
highlights the “clear separation” between the investigatory process and the disciplinary process.

His colleague Michael J. Maccaro added that the decision should serve as a reminder to employers of the need to
complete their own internal investigations and gather all facts needed to support disciplinary charges before
instituting formal disciplinary proceedings under Section 41.

“Importantly, the decision [also] reaffirmed the established right of an employer to draw a negative inference from
an employee’s failure to testify in a Section 41 hearing,” he said.

Attempt to terminate

In 2008, Leon Dykas, a Worcester police officer and tenured civil service employee, was accused of non-criminal
misconduct involving his ex-wife.

The alleged misconduct violated the terms of a “last chance settlement agreement” he had entered into with the
department, under which he agreed that the city would have just cause to dismiss him if he engaged in further
misconduct related to his ex-wife or her friends.

Dykas apparently cooperated with the department’s internal investigation, including participating in an investigatory
interview with the department’s Bureau of Professional Standards. After the interview, Worcester Police Chief Gary
Gemme placed him on paid administrative leave pending completion of the investigation.

On July 2, 2009, Michael O’Brien, Worcester’s city manager and appointing authority, scheduled a Section 41 hearing
and ordered Dykas to attend and testify truthfully. O’Brien’s notice also warned Dykas that his failure to do so could
result in dismissal.

Dykas showed up for the hearing with counsel but left before it was over, failing to provide the requested testimony.
The hearing officer stated that he would draw an adverse inference from Dykas’ failure to testify.

Gemme subsequently suspended Dykas without pay, a sanction that Dykas appealed. Meanwhile, the city scheduled
another Section 41 hearing to determine whether Dykas’ failure to testify constituted a separate ground for
termination. The hearing officer concluded that it did, in fact, constitute just cause for Dykas’ suspension and
dismissal and the city fired him.

Dykas appealed to the commission, which ruled that Dykas could not be compelled to testify at his Section 41
hearing and ordered Dykas restored to his position without loss of pay or benefits.

The city appealed to the Superior Court. After Judge Carol S. Ball affirmed the commission’s finding, the city sought
further review in the Appeals Court.

At some point while the city’s appeal was pending, the city terminated Dykas for the underlying violation of his “last
chance settlement agreement” and an arbitrator upheld the firing.

But because Dykas could receive compensation for the period between his court-ordered restoration to employment
and his subsequent discharge based on the violation, the Appeals Court determined that the appeal was not moot
and still needed to be decided.

No just cause



The Appeals Court rejected the city’s contention that because Section 41 does not explicitly provide a statutory
testimonial privilege, Dykas was required to testify when ordered to do so by his superiors.

“The civil service laws were enacted in order to protect employees from unjustified removals or suspensions,”
Maldonado said. “Viewed in this context, it is apparent that Section 41 is intended to protect the tenured employee’s
interest by restricting, not enlarging, the removal powers of an appointing authority.”

Additionally, the court emphasized, tenured civil servants have a property interest in their employment and thus
must be afforded basic due process protections in disciplinary proceedings, including a pre-deprivation hearing.

“The city argues that the commission’s ruling nevertheless deprived it of an opportunity to conduct a ‘full’ hearing,
as required by Section 41,” Maldonado wrote.  “The city confounds the hearing’s purpose. The statute requires a
‘full’ hearing so that the employee may be provided with the ‘reason or reasons’ for his termination — to which he is
entitled. It is not intended to provide the appointing authority with an additional investigative venue once the
decision to terminate employment or to sanction the employee has been made.”

Finally, the court took issue with the city’s assertion that the commission’s decision created a new testimonial
privilege not provided for by statute.

“Unlike a true testimonial privilege, the commission’s ruling did not preclude the city from drawing an adverse
inference against Dykas for failing to testify,” Maldonado said. “Nor did the commission’s ruling preclude the
commission from considering such negative inference on appeal.”

Rather, the commission, which is afforded considerable leeway in interpreting the statute, simply decided a legal
question pertaining to what, if any, obligation Dykas had to testify at his Section 41 hearing, the judge said.

Accordingly, the court affirmed Ball’s decision that the commission did not exceed its authority by finding that the
city lacked just cause to terminate Dykas. 
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