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In the Matter of Arbitration Between

New England Police Benevolent Association

-and-

Town of Windham, New Hampshire

CASE NUMBER: 11 390 01483 12
                                                                                                    

AWARD OF THE ARBITRATOR

The UNDERSIGNED ARBITRATOR(S), having been designated in accordance with the arbitration agreement entered into by the above-named Parties, and
dated              and having been duly sworn and having duly heard the proofs and allegations of the Parties, AWARDS as follows:

The Town violated the CBA when it suspended the grievant’s accrual of seniority after his initial
52 weeks of leave which was due to total temporary disability arising out of a work-related
injury, and continued that suspension of accrual until his return to active duty.

The Town shall restore to the grievant his seniority date as it existed prior to his period of
extended absence.

Date:  March 17, 2014                                        
Philip Dunn, Arbitrator
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Appearances: Mark T. Broth, Esq., DRUMMOND WOODSUM & MACMAHON,
Counsel for the Town

Peter J. Perroni, Esq. and Meghan C. Cooper, Esq., NOLAN PERRONI
HARRINGTON, LLP, Counsel for the Union

ISSUE PRESENTED

Did the Town violate the CBA when it suspended the grievant’s
accrual of seniority after his initial 52 weeks of leave which was
due to total temporary disability arising out of a work-related
injury, and continued that suspension of accrual until his return to
active duty?

RELEVANT CONTRACT LANGUAGE

Article 7 – Probationary Period and Seniority....

4....   Seniority shall terminate upon the occurrence of one of the
following events: Retirement; Discharge; Resignation; Lay-off
beyond twelve (12) months; Absence due to illness or accident in
excess of eighteen (18) months; and for failure to return from lay-
off within fourteen (14) calendar days of ... recall....

5.  An employee shall continue to accrue ... seniority during
absences due to total temporary disability not the result of gross
misconduct by the employee, provided the employee furnishes,
every three months, a certificate by the Worker Compensation
carrier or the employee’s physician that the employee continues to
be totally temporarily disabled....

Article 19  – Workers’ Compensation....

9.  While on Workers’ Compensation leave, employees shall
continue to accumulate seniority and will remain eligible for full
benefits, excluding Holiday pay, up to a maximum of fifty-two (52)
weeks.
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EVIDENCE PRESENTED

The grievant, Patrolman Jason Dzierlatka, on September 18, 2009 suffered severe injuries

while engaged in his police duties, due to no fault of his own.  He was hit by a car driven by

suspects allegedly fleeing from a bank robbery.  He had to undergo multiple surgeries and

extensive rehabilitation, and finally was cleared for and did return to full duty on May 2, 2012.

In June 2012, Police Chief Gerald Lewis informed the grievant that the chief was

adjusting his seniority date, due to the fact that he had been on leave for longer than 52 weeks. 

Citing Article 19, Section 9 of the CBA, the Chief informed the grievant that his accrual of

seniority was halted after the first 52 weeks of his extended absence, and accrual only

recommenced upon his return to active duty on May 2, 2012.  

The Union grieved, citing especially Article 7, Section 5 as the basis for its claim that the

grievant should have continued to accrue seniority throughout the entirety of his absence due to

his work related injury which had left him totally, temporarily disabled.  That grievance remained

unresolved through the lower steps of the grievance procedure, resulting in this arbitration

proceeding.

DISCUSSION

This case focuses attention upon two different provisions of the CBA, Article 7, Section 5

and Article 19, Section 9, which arguably are in direct conflict with one another in the context of

a police officer who suffers a total, temporary disability arising out of a work-related injury,

when that total, temporary disability lasts for longer than 52 weeks.  It is that arguable conflict

which must be addressed and resolved in this arbitration proceeding.
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Looking first at the content of Article 7, its sections 1, 2 and 3 are the overall provisions

which define types of seniority, and the general concept of when accrual commences.  Article 7,

Section 4 then defines what events cause the loss, the elimination, of all accrued seniority:

retirement, discharge, resignation, layoff beyond twelve months, and “absence due to illness or

accident in excess of eighteen months....”

The instant case, however, is not about loss of accrued seniority.  It is not a case about

termination of employment.  The Town never sought to end the grievant’s status as an employee,

and the Town does not suggest that when he returned to active employment, he had to start over

with zero accrued seniority.  Thus, Article 7, Section 4 provides no useful guidance regarding the

proper outcome of this case.

Article 7, Section 5 contains language which does appear to be directly relevant to the

issue of seniority accrual during the time that the grievant was on total temporary disability

(TTD).  Indeed, if read in isolation from Art. 19, Sec. 9, it would appear that this Art. 7, Sec. 5

unambiguously provides that the grievant did continue to accrue throughout the period of his

“total temporary disability,” given that he complied with the proviso that he had to furnish to the

Town every three months confirmation that he continued to be “totally temporarily disabled.” 

Moreover, Art. 7, Sec. 5 makes explicit reference to Worker Compensation, so this provision on

its face covers situations where the “total temporary disability” is work-related.  There is not any

52 week cap in Art. 7, Sec. 5, regarding continued accrual of seniority during a period of TTD.

The analysis in this case, however, cannot look at Art. 7, Sec. 5 in isolation, but also must

pay equal attention to Art. 19, Sec. 9.  The Town contends that Art. 19, Sec. 9 is even more

directly on point to the grievant’s situation, and placed an express cap of “a maximum of fifty-
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two (52) weeks” through which the employee on workers’ compensation “shall continue to

accumulate seniority....”

It is that arguable conflict between these two provisions which creates the ambiguity in

the CBA, when viewed (as it must be) in its entirety.  Art. 7, Sec. 5 provides for continued

accrual of seniority without any cap, the Union suggests; while Art. 19, Sec. 9 imposes an

express, 52 week maximum period of continued accrual, the Town asserts.

The Union contends that upon close examination, however, the 52 week “maximum”

language only applies to the second sub-part of Article 19, Section 9, that addressing the time

through which the absent employee “will remain eligible for full benefits....”  Thus, the Union

suggests, the first sub-part of Article 19, Section 9, consistent with Art. 7, Sec. 5, provides that

employees on Workers’ Comp leave “shall continue to accumulate seniority,” without any 52

week cap.

Principals of contract interpretation provide ample support for the Union’s proposed

reading of Art. 19, Sec. 9.  Most fundamentally, Art. 7, Sec. 5 and Art. 19, Sec. 9 would be

consistent with one another, rather than in conflict, and all words in both sections would be given

force and effect, rather than the language of one negating language in the other.  In cases of “total

temporary disability” arising out of a work-related injury, thus covered by Workers’ Comp, the

accrual of seniority would continue without interruption and without any capping at 52 weeks,

until the officer’s return to active duty.  Benefit eligibility would cease after 52 weeks of work-

related TTD; but accrual of seniority would continue without any cap.

The only bargaining history available in this case is the stipulated fact that both of these

provisions, Art. 19, Sec. 9 and Art. 7, Sec. 5, came into the parties’ CBA in the same round of
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contract negotiations.  That known bargaining history adds further support to the Union’s

proposed reading of the CBA: it makes no sense that the parties in the same round of

negotiations intended to provide (1) uncapped accrual of seniority during an extended period of

Workers Comp absence due to a “total temporary disability;” but in direct conflict with that, (2)

accrual of seniority expressly capped at 52 weeks.  The Union’s proposed reading avoids such a

nonsensical view of the bargaining history, since it avoids any conflict whatsoever between the

two provisions which the parties added to their CBA in the same round of contract negotiations.

This reconciliation of the two provisions also comports with the likely intentions of the

parties at the negotiations when these two provisions were added to the CBA.  It is likely that the

parties wanted to protect and continue seniority accrual during a period of extended, total

temporary disability arising out of a work-related injury.  The parties likely recognized that it

would be unfair for an employee to lose relative seniority status to other employees, simply due

to the misfortune of a severe, long enduring period of total temporary disability resulting from a

work-related injury.   It was for that reason that they agreed that such an employee would see

his/her seniority accrual continue throughout the period of that disability, even if such absence

continued for longer than 52 weeks.

Accordingly, I conclude that the Town did violate the CBA when it suspended the

grievant’s accrual of seniority.  The Town shall restore to the grievant his seniority date as it

existed prior to his period of extended absence due to his work-related, total temporary disability.
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