
 1 

STATEMENT OF THE ISSUE 

Whether the Superior Court erred when it affirmed 

the Civil Service Commission’s decision that the City 

of Worcester lacked justification when it terminated 

an employee for failing to appear and testify at his 

own predeprivation hearing, where such a hearing is 

required by M.G.L. c. 31, § 41 for the purpose of 

protecting such employee’s constitutionally protected 

due process rights? 

STATEMENT OF THE CASE 

On August 14 and 20, 2009, hearings were held 

pursuant to M.G.L. c. 31, § 41 to provide Appellee 

Leon Dykas (“Dykas”), then a patrol officer for the 

Worcester Police Department, the opportunity to 

respond to the City of Worcester’s allegations and 

proposed discipline against him. (App. 165-66).  Prior 

to the hearing, Dykas had been served notice — also 

mandated by § 41 — of the hearing, as well as the 

charges and contemplated discipline against him.1 (App. 

44-48, 165).  The notice also included a purported 

                                                
1  The notice indicated that Dykas’ alleged misconduct 
violated a Last Chance Agreement he had signed in 2007 
and violated the following provisions of Worcester 
Police Department’s Rules and Regulations: 
truthfulness; discourtesy; conducting personal 
business while on duty; and conduct unbecoming an 
officer or employee. (App. 44-48). 
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order by Worcester City Manager Michael V. O’Brien 

(“O’Brien”) for Dykas to appear and testify truthfully 

at the § 41 hearing. (App. 44, 163).  On the second 

day of the hearing, Dykas asserted his right not to 

testify and continued to appear through counsel at the 

hearing. (App. 165-66).  Thereafter, the City 

terminated Dykas for his failure to testify at his 

August 20, 2009 § 41 hearing. (App. 65, 168-69). 

Dykas appealed his termination to the Civil 

Service Commission. (App. 169).  The Commission ruled 

that Dykas had no obligation to testify at the § 41 

hearing and, therefore, that the City lacked just 

cause to terminate him. (App. 176-79).  The City 

appealed to the Superior Court, which affirmed the 

Commission’s decision and entered judgment in favor of 

Dykas and the Commission. (App. 6-11, 188).  The City 

now appeals the judgment of the Superior Court. (App. 

189).  Because the Civil Service Commission’s 

decision, interpreting the statute it is charged with 

enforcing, is reasonable and supported by the language 

and purposes of the statute, this Court should AFFIRM 

the judgment of the Superior Court.  
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STATEMENT OF THE FACTS 

As of 2009, Dykas was a tenured civil service 

employee, employed as a patrol officer by the 

Worcester Police Department (“Department”). (App. 

160).  In March 2009, Dykas complied with a Department 

order to attend an internal affairs investigation 

conducted by the Worcester Police Department Bureau of 

Professional Standards (“BOPS”). (App. 163).  Dykas 

cooperated and answered all questions posed at the 

BOPS interview. (App. 163).  Dykas was then placed on 

administrative leave by Worcester Police Chief Gary 

Gemme (“Gemme”). (App. 163). 

The First Appointing Authority Hearing 

Thereafter, on July 9, 2009, Worcester City 

Manager O’Brien, the City’s civil service Appointing 

Authority, issued Dykas a letter entitled “Charges and 

Appointing Authority Disciplinary Hearing.” (App. 44, 

49, 163).  This letter, required by M.G.L. c. 31, § 

41, 2  informed Dykas that a hearing was to be held on 

                                                
2  Specifically, § 41 requires that a tenured employee 
“be given a written notice by the appointing 
authority, which shall include the action 
contemplated, the specific reason or reasons for such 
action and a copy of sections forty-one through forty-
five, and shall be given a full hearing concerning 
such reason or reasons before the appointing authority 
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July 21, 2009, before a hearing officer designated by 

the Appointing Authority. (App. 44-48, 163).  The 

notice indicated that the City was contemplating 

terminating Dykas from his position and the reasons — 

presumably developed during the BOPS investigation — 

for the termination. (App. 44-48, 163).  Further, the 

notice provided:  

You are directed to attend and testify 
truthfully.  If you fail to obey this 
directive in any respect, it could result in 
discipline, up to and including dismissal, 
separate and apart from any discipline 
imposed as a result of the substantiation of 
the underlying charge.  A copy of sections 
41-45 of Chapter 31 is attached. 
 

(App. 44, 163).  By agreement of the parties, the 

hearing was later rescheduled for August 14, 2009. 3 

(App. 165). 

On August 14, 2009, the § 41 hearing began before 

John O’Day, an attorney employed in the City’s law 

department and designated as hearing officer by 

Appointing Authority O’Brien. (App. 165).  Dykas 

                                                                                                                                
or a hearing officer designated by the appointing 
authority.”  
3  Prior to the hearing, Dykas, through counsel, sent 
counsel for the City a request for documents and a 
list of witnesses the City expected to call at the § 
41 hearing. (App. 165).  On August 12, 2009, the 
City’s counsel produced the requested documents and 
responded: “I anticipate calling Gina Genatossio and 
Toby Lauder and, possibly, Sgt. Andrew Avedian as 
witnesses.” (App. 51, 165).   
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attended with counsel and a union representative. 

(App. 165).  The hearing was adjourned at 

approximately the close of business, with only the 

City’s witness Gina Genatossio having testified, and 

the parties having agreed that a second day of the 

hearing would be held on August 20, 2009. (App. 165). 

On August 20, 2009, the hearing resumed. (App. 

165).  Dykas, again, attended with counsel.  Dykas’ 

counsel requested and was granted a break during 

cross-examination of the City’s next witness to 

determine whether any additional questions should be 

asked on cross-examination. (App. 165-66).  At that 

time, at about 11:15 a.m., Dykas’ lawyer, Dykas, and 

Edward T. Saucier (“Saucier”), president of NEPBA 

Local 911, 4  left the hearing room. (App. 165-66).  

Minutes later Saucier and Dykas’ lawyer returned 

without Dykas. (App. 166). 

The City’s lawyer inquired about Dykas’ 

whereabouts and Dykas’ lawyer responded that Dykas had 

left. (App. 166).  The City’s lawyer requested that 

Dykas return to the hearing to testify pursuant to 

City Manager O’Brien’s order contained in the July 2nd 

                                                
4  Dykas was a member of New England Police Benevolent 
Association (“NEPBA”) Local 911. 
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notice of hearing; Dykas’ lawyer indicated that Dykas 

was not going to testify and that § 41 permitted him 

to answer through counsel. (App. 166).  Hearing 

Officer O’Day resumed the hearing and indicated that 

he would not decide the legality of O’Brien’s order 

that Dykas testify and did not attempt to compel Dykas 

to testify as part of the hearing. (App. 167).  

However, Hearing Officer O’Day stated that he would 

draw an adverse inference against Dykas in deciding 

the charges against him specified in the July 2, 2009 

Notice as a result of Dykas’ failure to testify. (App. 

167).  The hearing was then concluded, per the 

directive of O’Day.5 (App. 167). 

Thereafter, on August 24, 2009, Chief Gemme 

issued a notice of suspension to Dykas for five (5) 

tours of duty. (App. 53-54, 167).  The notice further 

provided that the suspension resulted because Dykas 

had “disobeyed the City Manager’s written directive in 

                                                
5  Subsequently, on November 2, 2009, Hearing Officer 
O’Day issued a Hearing Officer Report and Recommended 
Disposition, which concluded that there was just cause 
to dismiss Dykas based on a finding that Dykas had 
violated a previously entered into Last Chance 
Agreement with the City.  On November 3, 2009, City 
Manager O’Brien adopted O’Day’s report in its entirety 
and dismissed Dykas on the grounds that he had 
violated his Last Chance Agreement. (App. 169; 
Appellant’s Brief 13 n.2). 
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a July 2, 2009 notice when [he] failed to remain at a 

disciplinary hearing to consider charges against [him] 

and testify.” (App. 53, 167).  On that same day, City 

Manager O’Brien also notified Dykas that another 

hearing pursuant to M.G.L. c. 31, § 41, would be held 

on August 28, 2009, this time because Dykas “disobeyed 

[O’Brien’s] directive in a July 2, 2009 notice when 

[he] failed to remain at a disciplinary hearing to 

consider charges against [him] and testify.” (App. 57-

58, 167-68).  The notice also indicated that the 

hearing could result in Dykas suffering discipline “up 

to and including dismissal.” (App. 57, 168). 

Second Appointing Authority Hearing 

On August 28, 2009, a § 41 hearing was held on 

Dykas’ appeal of his five (5) day suspension for 

failing to obey O’Brien’s order. (App. 168).  The 

designated hearing officer was Karen Meyer (“Meyer”), 

another attorney employed in the City’s law 

department. (App. 168).  At the hearing, the parties 

stipulated to the pertinent facts, which Meyer 

incorporated into her final report. (App. 67-68, 168).  

Meyer rendered a Hearing Officer Report and 

Recommended Disposition to the City Manager on 

September 18, 2009, finding just cause to uphold 
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Dykas’ five (5) day suspension and to dismiss Dykas 

for his failure to testify. (App. 66-71, 168).  Days 

later, on September 22, 2009, O’Brien adopted Meyer’s 

report in its entirety, and terminated him from the 

Department. (App. 65, 168-69).  Dykas timely appealed 

his suspension and dismissal to the Civil Service 

Commission in accord with M.G.L. c. 31, § 43. (App. 

169). 

The Civil Service Appeal 

The Civil Service Commission (“Commission”) 

considered Dykas’ appeal and the requirements of § 41, 

as it is required to do, in light of the civil service 

law’s and the Commission’s own purpose: “to protect 

efficient public employees from political control.” 

(App. 176 (quoting Cambridge v. Civil Serv. Comm’n, 43 

Mass. App. Ct. 300, 304 (1997))).  In so doing, the 

Commission resoundingly concluded that § 41 hearings 

are designed for the protection of the employee, and 

that the Appointing Authority has no right, 

notwithstanding a contrary department rule or 

regulation, to discipline an employee for failing to 

testify at this hearing held to protect his own 
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rights.6 (App. 176-77).  To accept the City’s argument 

otherwise, the Commission averred, would impart upon 

the Appointing Authority “unlimited discretion to 

create rules and orders that affect an employee’s 

rights provided by Chapter 31,” including ordering 

such an employee to testify before the Commission 

itself, 7  which “would completely disregard the intent 

of Chapter 31, i.e., to protect public employees.” 

(App. 178-79). 

The Commission observed that Dykas’ failure to 

testify at his § 41 hearing did not prejudice the 

                                                
6  The Commission utilized § 41’s provisions regarding 
suspensions of less than five (5) days to highlight 
its decision.  The Commission noted that § 41 mandates 
a hearing on a suspension of fewer than five (5) days 
only when the employee so requests, whereas a hearing 
is required even without an employee’s request for a 
longer suspension.  The Commission reconciled this 
difference as being a result of an effort to protect 
the employee, who has “more at stake” in the case of 
termination and longer suspensions, reasoning: 

Thus, to best protect the employee who is 
facing a more serious discipline, the law 
demands a hearing, without requiring any 
action on the part of the employee, to 
ensure that the employee’s rights are 
protected.  Clearly, the employee’s 
interests, and not those of the Appointing 
Authority, are being protected by Chapter 
31, § 41. 

(App. 177). 
7 The Commission indicated that Appellant had, in fact, 
argued at the motion hearing that an employee could be 
ordered to testify at his own § 43 full hearing before 
the Commission pursuant to Department Rules and 
Regulations. (App. 178). 
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Appointing Authority. (App. 179).  First, the City had 

ample opportunity to and did conduct its own internal 

investigation — which included compelled testimony 

from Dykas. (App. 179).  The City had every 

opportunity to continue its internal investigation, 

but failed to do so. 8  (App. 179).  Second, the City 

could and did draw a negative inference from the fact 

that Dykas did not testify.  Accordingly, the 

Commission determined “[t]he Appointing Authority was 

not left without any recourse from [Dykas] not 

testifying.” (App. 179). 

Given its holding, the Commission found it 

unnecessary to rule on Dykas’ argument that the City’s 

action was, most obviously, unlawful because of the 

express language in § 41 mandating that the employee 

be “allowed to answer, personally or by counsel, any 

of the charges which have been made against him.” 

                                                
8  The Commission concluded that the City’s forum to 
develop its case is through its own internal 
investigation procedures and mechanisms and certainly 
not in a hearing that is held to protect the employee. 
(App. 176-77).  The Commission determined that cases 
interpreting an employee’s obligation to cooperate in 
internal investigations did not control its 
interpretation in this case.  Thus, the Commission 
determined that the City’s reliance on Boston Police 
Dept. v. Tolland, No. 03-2743-A, 2005 WL 1309076 
(Mass. Super. May 18, 2005) and Massachusetts Parole 
Bd. v. Civil Serv. Comm’n, 47 Mass. App. Ct. 760, 766 
(1999), was misplaced. (App. 177-78). 
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(App. 179).  The Commission concluded that such 

language means the employee could choose to be 

represented by counsel or to represent himself; 

however, it declined to decide whether such language 

also means that the employee had the right to appear 

solely through counsel. (App. 179-80). 

Superior Court Decision 

Pursuant to M.G.L. c. 30A, the City appealed the 

Commission’s decision to the Superior Court. (App. 6-

11).  On cross-motions for judgment on the pleadings, 

the Superior Court (Ball, J.) affirmed the Civil 

Service Commission’s decision. (App. 182-88).  The 

Superior Court issued a Memorandum of Decision ruling 

that the record and case law supported the 

Commission’s conclusion that a § 41 hearing is held 

for the purpose of protecting an employee’s due 

process rights, and not to provide the City further 

opportunity for inquiry.9  (Add. 7-8).  The court also 

noted the importance of the fact that the City was not 

prejudiced by Dykas’ purported refusal to testify at 

his § 41 hearing because: (1) the City had the 

opportunity to require further testimony from Dykas in 

                                                
9  The Memorandum of Decision is not included in the 
Appendix, but it attached hereto as part of the 
Addendum to this brief. (Add. 2-10). 
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the form of an extended BOPS investigation; and (2) 

Hearing Officer O’Day drew an adverse inference 

against Dykas for his failure to testify. (Add. 9). 

Ultimately, the Superior Court concluded, giving the 

Commission’s reasonable interpretation its due 

deference, that the Commission’s decision was not 

arbitrary, capricious, an abuse of discretion, or 

contrary to the law. (Add. 7-10). 

The City now appeals the judgment of the Superior 

Court. (App. 189). 

SUMMARY OF THE ARGUMENT 

The Commission’s decision, which is entitled to 

and should be awarded its due deference, is reasonable 

and proper in light of the express language and 

purpose of M.G.L. c. 31, § 41.  A § 41 hearing 

guarantees an employee certain procedural safeguards, 

namely notice of his contemplated discipline, the 

reasons therefore, and an opportunity to be heard 

regarding the same.  Further, § 41 explicitly provides 

that an employee is entitled to the option of 

answering any of the charges against him personally or 

through counsel.  Accordingly, it is axiomatic that an 

employee may not be disciplined for refusing to attend 

and answer personally.  Therefore, the Commission’s 
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determination that an employee cannot be disciplined 

for refusing to testify at his own hearing is 

consistent with § 41’s language and intent and should 

be affirmed. (p. 15-30). 

In contrast, the City cites to no rule or 

authority warranting interference with the reasoning 

or order of the Commission.  The purported Worcester 

Police Department order and regulation upon which the 

City relies as support for its argument are 

inapplicable to this case and, even so, cannot 

contravene and undermine the mandates of the Civil 

Service Law.  Similarly, the case law cited by the 

City, too, is inapplicable and unpersuasive to the 

issue before this Court. (p. 30-39). 

In constructing its argument that the Commission 

improperly created a “testimonial privilege” the City 

mischaracterizes the nature of a section 41 hearing.  

The hearing in reality is only an opportunity for the 

employee to be heard – it is the quintessential 

process due a public employee prior to the taking of 

his property interest.  It is not an adjudicatory 

hearing and contains none of the trappings associated 

with compelled testimony: there is no subpoena powers, 

no rules of evidence, no impartial factfinder, and no 
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power to administer oaths.  Thus, there is no sworn 

“testimony” to be deemed privileged.  Therefore, the 

City’s contention is inconsistent with section 41 and 

this Court, like the Commission, should reject it. (p. 

39-42). 

Lastly, the City was not prejudiced by Dykas’ 

failure to answer personally at his hearing.  The 

Department undisputedly had broad authority to conduct 

an internal investigation – and did – which included 

the ability to compel Dykas to attend and answers 

investigatory questions.  More importantly, Hearing 

Officer O’Day drew an adverse inference against Dykas 

– the very remedy the Supreme Judicial Court has 

already held to be proper in the event an employee 

chooses not to testify at a § 41 hearing – for his 

failure to testify.  Accordingly, there is no just 

cause for discipline and the Commission was correct to 

vacate Dykas’ termination. (p. 42-44). 
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ARGUMENT 

THE DECISION OF THE SUPERIOR COURT UPHOLDING THE ORDER 
OF THE CIVIL SERVICE COMMISSION SHOULD BE AFFIRMED. 
 
I. Standard of Review 

 
In reviewing a decision of the Commission 

pursuant to M.G.L. c. 30A, § 14(7), a reviewing court 

does not substitute its judgment for that of the 

Commission. See Brackett v. Civil Serv. Comm’n, 447 

Mass. 233, 241 (2006). Judicial review, instead, is 

limited to determining whether the Commission’s 

decision prejudiced substantial rights of a party 

because it was in violation of constitutional 

provisions; in excess of the agency’s statutory 

authority or jurisdiction; based upon an error of law; 

made upon an unlawful procedure; unsupported by 

substantial evidence; unwarranted by record facts; or 

arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law. M.G.L. c. 30A, § 

14(7); see Town of Plymouth v. Civil Serv. Comm’n, 426 

Mass. 1, 5 (1997). 

While a reviewing Court is empowered by Chapter 

30A to overturn Commission decisions that are 

inconsistent with governing law, the Court is required 
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to “give weight to the [C]ommission’s experience and 

authority.” Plymouth, 426 Mass. at 5; see also 

Brackett, 447 at 241-42 (stating that the court is to 

“‘give due weight to the experience, technical 

competence, and specialized knowledge of the agency, 

as well as the discretionary authority conferred upon 

it’” (quoting Iodice v. Architectural Access Bd., 424 

Mass. 370, 375-76 (1997))).  Indeed, where there are 

two equally plausible readings of a civil service 

statute, the Court will defer to a reasonable 

interpretation by the Commission. Town of Falmouth v. 

Civil Serv. Comm’n, 447 Mass. 814, 821-22 (2006).  The 

Commission “has considerable leeway in interpreting” 

civil service laws. Id. at 821 (stating that the court 

was “guided by the familiar principle that ‘[a] state 

administrative agency in Massachusetts has 

considerable leeway in interpreting a statute it is 

charged with enforcing’” (quoting Nuclear Metals, Inc. 

v. Low-Level Radioactive Waste Mgt. Bd., 421 Mass. 

196, 211 (1995))).  In reviewing the Commission’s 

interpretation of such a law, the Court “‘must apply 

all rational presumptions in favor of the validity of 

the administrative action and not declare it void 

unless its provisions cannot by any reasonable 
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construction be interpreted in harmony with the 

legislative mandate.’” Id. at 821-22 (quoting 

Massachusetts Fed’n of Teachers, AFT, AFL-CIO v. Bd. 

of Educ., 436 Mass. 763, 771 (2002)). 

II. The Commission’s Determination That There Was No 
Proper Justification for the Termination of Dykas 
Was Proper and Reasonable.  
 

A. The Commission’s Decision Correctly Follows 
the Purpose and Plain Language of M.G.L. c. 
31 § 41. 

 
The civil service system has deep roots and a 

long history in Massachusetts.  It was first enacted 

in the Nineteenth Century, with Massachusetts in 1884 

being only the second state in the nation to implement 

a civil service system. Daniel D’Isidoro, Note, The 

Massachusetts Civil Service Law: Is it Necessary to 

Destroy the Current System in Order to Save it?, 40 NEW 

ENG. L. REV. 1103, 1103, 1106 (2006).  From its 

inception, the law was designed to end patronage and 

to ensure fairness and equality in government 

employment — ultimately, to protect government 

employees. See M.G.L. c. 31, § 1 (listing, among the 

civil service law’s purpose as “assuring that all 

employees are protected against coercion for political 

purposes, and are protected from arbitrary and 

capricious actions”); Callahan v. Personnel 
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Administrator for Commonwealth, 400 Mass. 597, 600 

(1987) (stating that an “important purpose” of the 

civil service law is to assure employees are 

protected).  Though the law has changed and evolved 

over the years, its purpose and fundamental concepts 

have survived the test of time.10  One such fundamental 

notion, as memorialized in M.G.L. c. 31, § 41, is that 

a tenured employee is entitled to “certain procedural 

protections before disciplinary action may be taken” 

against him. Thornton v. Civil Serv. Comm’n, 80 Mass. 

App. Ct. 441, 442 (2011). 

In particular, section 41 mandates that the 

employer provide the employee specific procedural 

                                                
10 The section subject to this appeal, M.G.L. c. 31, § 
41 (formerly § 43), for example, has been amended 
numerous times. See, e.g., St. 1977, c. 507 
(increasing time an employee must be notified of the 
results of suspension hearing); St. 1976, c. 446 
(providing for hearing officers in hearings); St. 
1975, c. 557, § 1 (increasing time employee has to 
request hearing); St. 1970, c. 72, §§ 1-5 (clarifying 
transfer provisions); St. 1965, c. 33 (clarifying 
computation of time); St. 1962, c. 776 (providing 
employees reimbursement for expenses incurred in 
defending themselves); St. 1945, c. 667 (stating 
tenured employee must be given notice of just cause 
reasons and a full hearing); St. 1925, c. 220, § 2 
(providing for a full hearing prior to the removal, 
suspension, demotion, or transfer of a tenured 
employee); St. 1904, c. 314 (providing, among other 
things, that employee “shall, if he so requests in 
writing, be given a public hearing, and be allowed to 
answer the charges preferred against him either 
personally or by counsel”). 
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safeguards, including notice and an opportunity to 

answer charges against him at a hearing, before 

imposing serious discipline.  The section provides, in 

pertinent part:  

Except for just cause and except in 
accordance with the provisions of this 
paragraph, a tenured employee shall not be 
discharged, removed, suspended for a period 
of more than five days, laid off, 
transferred from his position without his 
written consent if he has served as a 
tenured employee since prior to October 
fourteen, nineteen hundred and sixty-eight, 
lowered in rank or compensation without his 
written consent, nor his position abolished.  
Before such action is taken, such employee 
shall be given a written notice by the 
appointing authority, which shall include 
the action contemplated, the specific reason 
or reasons for such action and a copy of 
sections forty-one through forty-five, and 
shall be given a full hearing concerning 
such reason or reasons before the appointing 
authority or a hearing officer designated by 
the appointing authority. (emphasis added). 

 
The statute and section must be interpreted, as 

the Appellant concedes, “‘according to the intent of 

the Legislature ascertained from all its words 

construed by the ordinary and approved usage of the 

language, considered in connection with the cause of 

its enactment, the mischief or imperfection to be 

remedied and the main object to be accomplished, to 

the end that the purpose of its framers may be 

effectuated.’” Yeretsky v. City of Attleboro, 424 
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Mass. 315, 319 (1997) (quoting Bd. of Educ. v. 

Assessor of Worcester, 368 Mass. 511, 513 (1975)).  

The express language, thus, makes clear that certain 

rights must be afforded to a tenured employee, and 

that specific obligations are imposed upon the 

employer.11   

The statute explicitly states that the employer 

is required to provide to the employee notice before 

                                                
11  It is also worth noting that Dykas, as a tenured 
civil servant, had a constitutionally protected 
property interest in his employment under state law. 
See O’Neil v. Baker, 210 F.3d 41, 47-48 (1st Cir. 
2000).  Importantly, the § 41 hearing satisfies 
federal due process requirements. See id. at 48 (1st 
Cir. 2000).  The employee is entitled — as a 
constitutionally protected property right — to: (1) 
notice of the contemplated employment action; (2) 
notice of the specific reasons for such action; and 
(3) an opportunity to respond, personally or by 
counsel, to those reasons at a full hearing. See 
M.G.L. c. 31, § 41; Cleveland Bd. of Educ. v. 
Loudermill, 470 U.S. 532, 542 (1985) (holding that a 
civil servant’s substantive property right is, as a 
“constitutional guarantee,” safeguarded).  The seminal 
case of Cleveland Board of Education v. Loudermill, 
unequivocally established that where an employee has a 
constitutionally protected property interest in his 
employment — as Dykas did in this case—he is entitled 
to certain constitutional procedural safeguards; to 
wit, some pretermination “notice of the charges 
against him, an explanation of the employer’s 
evidence, and an opportunity to present his side of 
the story.” 470 U.S. at 542-43, 546 (emphasis added).  
Of fundamental importance is that the employee is 
given the chance to defend himself, if he so chooses, 
from the charges made against him. Id. at 546 (“The 
opportunity to present reasons, either in person or in 
writing, why proposed action should be taken is a 
fundamental due process requirement.”). 
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the requisite adverse employment action of (1) the 

contemplated action; (2) the reasons therefore; and 

(3) the time and place of the full hearing “concerning 

such reason or reasons.” M.G.L. c. 31, § 41.  

Accordingly the employer is obligated to provide its 

justifications — presumably based on a prior 

investigation or inquiry — demonstrating that the 

employee has engaged in substantial misconduct 12 

constituting just cause for the proposed discipline. 

McKenna v. White, 287 Mass. 495 (1934) (interpreting 

St. 1911, c. 621’s requirement to provide an adequate 

“statement of the reason or reasons” for removing a 

civil servant from his position). 13   The statute, 

                                                
12  The “just cause” standard has been judicially 
defined as “‘substantial misconduct which adversely 
affects the public interest by impairing the 
efficiency of the public service.’” Boston Police 
Dept. v. Collins, 48 Mass. App. Ct. 408, 411 (1999) 
(quoting Police Commr. of Boston v. Civil Serv. 
Comm’n, 39 Mass. App. Ct. 594, 599 (1996)). 
13  The Court in McKenna observed that the notice 
required as follows:  

A statement of the reason or reasons for 
removal is a full and fair answer to the 
question why was the removal made. . . . 
[The requirement’s] design is to improve the 
public service and to afford some sense of 
security to faithful, efficient and honest 
officers and employees of good morals and 
sound character working with fidelity for 
the general welfare, and at the same time to 
confer upon responsible executive officers 
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therefore, presupposes that the hearing before the 

appointing authority, or his designated officer, is 

just that — a hearing concerning the charges already 

proposed against the employee — and not a fishing 

expedition to formulate more such charges. See M.G.L. 

c. 31, § 41 (stating that the employee “shall be given 

a full hearing concerning such reason or reasons”); 

cf. Murray v. Justices of the Second Dist. Ct. of 

Eastern Middlesex, 389 Mass. 508, 516 (1983) (“It is 

true that a decision of the commission is not 

justified if it is not based on the reasons specified 

in the charges brought by the appointing authority.”); 

Murphy v. Third Dist. Ct. of Eastern Middlesex, 316 

Mass. 663, 664-65 (1944) (stating a procedure, at the 

time a petition for writ of mandamus, 14  to “test the 

                                                                                                                                
power to remove incompetent, the 
inefficient, and the unworthy. 

Id. at 498-99. 
14  The procedure in the current civil service law is 
found in § 42, which provides, in relevant part:  

Any person who alleges that an appointing 
authority has failed to follow the 
requirements of section forty-one in taking 
action which has affected his employment or 
compensation may file a complaint with the 
commission. . . .  If the commission finds 
that the appointing authority has failed to 
follow said requirements and that the rights 
of said person have been prejudiced thereby, 
the commission shall order the appointing 
authority to restore said person to his 
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sufficiency of the specific statement of reasons” for 

removal).   

Accordingly, by refusing to find just cause 

related to the termination of Dykas for choosing not 

to testify at his § 41 hearing, the Commission 

effectuated the plain language of the statute.  

Consistent with § 41’s requirements, there can be no 

just cause for terminating Dykas where employer is to 

have (and provide) the justification for its 

contemplated action prior to issuing the notice 

required by section 41.  Put simply, the City may not 

rely on the hearing (or the employee’s potential 

answers to charges) to develop a basis to discipline 

the employee. 

This Court, applying to the Commission’s ruling 

its due deference, should uphold the Commission’s 

decision because it is reasonable and in harmony with 

the legislative mandate.  The Commission ruled that, 

given the civil service law’s clear and longstanding 

purpose to protect public employees, § 41 hearings are 

“held for the protection of the employee and not the 

Appointing Authority.” (App. 176).  To that end, the 

                                                                                                                                
employment immediately without loss of 
compensation or other rights. 
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Commission correctly rejected the City’s contention 

that the hearing was held, at least in part, to allow 

the appointing authority to gather further information 

to develop its case.15 (App. 176-77).  Accordingly, the 

Commission properly concluded that “[c]hapter 31 gives 

the Appointing Authority no right to order an employee 

to testify at a hearing that is being held to protect 

his rights, notwithstanding a contrary departmental 

rule or regulation.” (App. 177). This interpretation 

and application of M.G.L. c. 31, § 41, is imminently 

reasonable and should be affirmed given its congruence 

with the great weight of authority and legislative 

mandate. See Massachusetts Fed’n of Teachers, 436 

Mass. at 771. 

B. The Plain Language of Section 41 Allows an 
Employee to Appear at the Hearing Solely 
Through Counsel. 

 
Importantly, section 41 further provides that the 

employee “shall be allowed to answer, personally or by 

counsel, any of the charges which have been made 

against him.”  While the Commission did not find it 

necessary to rule whether this language “means that 

                                                
15 The Commission determined that the City has its own 
internal investigation mechanisms in which it can — 
and did in this case — require an employee to testify. 
(App. 176-77). 
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the employee may testify through counsel,” the 

provision nevertheless provides an alternative basis 

to affirm the Commission’s order. (App. 179-80).  Put 

simply, it is axiomatic that an employee may not be 

disciplined for refusing to attend and testify at a 

hearing to answer charges against him where the 

governing statute expressly provides that he may 

answer through counsel.16  The record is clear in this 

case that Dykas chose to answer the charges against 

him through counsel.  Accordingly, while not relied on 

by the Commission, the provision provides an alternate 

basis to affirm the award. See Doe v. Harbor Schs., 

Inc., 446 Mass. 245, 247-48 (2006) (appellate court 

may affirm judgment on different grounds than those 

relied on below). 

                                                
16  Contrary to the City’s contention that there is 
longstanding construction of the statute’s language 
concerning an employee’s right to answer charges 
“personally or by counsel,” such cases cited do not go 
so far as to limit that language’s meaning, and nor 
did the Commission in its decision. See Powers v. 
Dist. Ct. of Southern Essex, 2 Mass. App. Ct. 816, 816 
(1974); McCarthy v. Emerson, 202 Mass. 352, 354 
(1909); cf. Ransom v. Boston, 196 Mass. 248, 251 
(1907) (interpreting statute with wholly different 
language than § 41).  Instead, those cases and the 
Commission’s decision merely reiterate that an 
employee has a right to counsel in § 41 proceedings. 
(App. 179-80). 
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Even if the provision allowing an employee to 

answer by counsel is not directly controlling on the 

specific issue in this case, it buttresses the 

conclusion that Dykas could not be disciplined for 

refusing to testify.  By the plain language of the 

statute, the employee is given three options: (1) to 

answer some or all of the charges against him 

personally; (2) to answer some or all of the charges 

against him by counsel; or (3) to not answer such 

charges at all. See M.G.L. c. 31, § 41.  It is 

contrary to the language of the statute itself to 

suggest that an employee is obligated to answer the 

charges against him and, even more, is somehow 

compelled to assist the City in developing new charges 

by testifying against himself. See Cote-Whitacre v. 

Dept. of Pub. Health, 446 Mass. 350, (2006) (“A 

fundamental tenet of statutory interpretation is that 

statutory language should be given effect consistent 

with its plain meaning and in light of the aim of the 

Legislature unless to do so would achieve an illogical 

result.” (quoting Sullivan v. Brookline, 435 Mass. 

353, 360 (2001))); see also Thornton, 80 Mass. App. 

Ct. at 490-50 (construing the plain language of § 41 

and acknowledging that the Court “is not free to 



 27 

ignore the language adopted by the Legislature”).  If 

the legislature intended to impose such a requirement, 

it would have done so in clear and express terms.  

Instead, the statute’s plain language, and 

decades worth of case law construing it (in its 

current and previous forms), imparts upon the employee 

— and not the employer — the right to have an 

opportunity to be heard. See M.G.L. c. 31, § 41; see, 

e.g., Horrigan v. Mayor of Pittsfield, 298 Mass. 492, 

495 (1937) (“An officer or employee who is in the 

classified service has the right to hold his office or 

employment without removal, suspension or lowering in 

rank or compensation, except in the manner 

specifically set forth in statute which assure to him 

the advantages of notice and a hearing, and the 

privilege to judicial review.”); Tucker v. City of 

Boston, 223 Mass. 478, 480 (1916) (“When the statute 

provides that ‘the person sought to be removed . . . 

shall be entitled to a hearing,’ it is apparent that 

he cannot be removed unless and until he has had an 

opportunity to be heard, and that the right to such 

hearing is a condition precedent to such removal.”); 

O’Brien v. Cadogan, 220 Mass. 578, 581 (1915) 

(explaining the reason for requiring notice of the 
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action and reasons as “mainly for the purpose of 

enabling [the employee] to secure a public hearing if 

he desires one, and to answer charges where any are 

preferred against him”).  These rights are fundamental 

to tenured civil servants. Amaral v. City of Fall 

River, 22 MCSR 653, 658 (Nov. 12, 2009) (noting “that 

due notice and opportunity for hearing is a 

fundamental right provided to tenured civil service 

employees”).  For these reasons, the Commission’s 

decision is consistent with the plain language and 

purpose of the civil service law. 

C. The Commission Acted Well Within its 
Authority in Determining the City Lacked 
Just Cause to Terminate Dykas by 
Interpreting a Statute it is Charged With 
Enforcing. 

 
Under § 43, the Commission’s role is to 

determine, under a de novo review, “whether the 

appointing authority has sustained its burden of 

proving there was reasonable justification for the 

action taken by the appointing authority.” Cambridge, 

Mass. App. Ct. at 304.  An action is only deemed 

justified if it is “done upon adequate reasons 

sufficiently supported by credible evidence weighed by 

an unprejudiced mind; guided by common sense and by 

correct rules of law.”  Commrs. of Civil Serv. v. 
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Municipal Ct., 359 Mass. 211, 214 (1971).  In other 

words, the Commission is tasked with determining 

whether the City proved, by a preponderance of the 

evidence, just cause. See Collins, 48 Mass. App. Ct. 

at 411. 

Dykas was terminated for the sole reason that he 

refused to testify personally at his § 41 appointing 

authority hearing, as the City contended he was 

obliged to do.  Thus, the Commission was posed with 

the question of whether, in accordance with the civil 

service law, the City had just cause to terminate an 

employee for failing to testify at his own § 41 

hearing.   

The Commission ruled it did not.  Just cause 

requires a showing of “substantial misconduct which 

adversely affects the public interest by impairing the 

efficiency of the public service.” Collins, 48 Mass. 

App. Ct. at 411.  Here, the Commission came to the 

simple and proper conclusion that Dykas’ choice not to 

testify at his own § 41 hearing, a mechanism that 

civil service created with the very purpose of 

protecting employees like him, could not be construed 

as substantial misconduct adversely affecting the 

public interest. 
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As a result, the Commission properly overturned 

Dykas’ dismissal. See M.G.L. c. 31, § 43 (providing 

that if the Commission determines that “the employee, 

by a preponderance of evidence, establishes that said 

action was based upon . . . an error of law . . . said 

action shall not be sustained and the person shall be 

returned to his position without loss of compensation 

or other rights”).  The Commission, therefore, acted 

well within its authority by properly construing a 

statute it is charged with enforcing according to its 

plain and obvious meaning. See Falmouth, 447 Mass. at 

821-22; Massachusetts Fed’n of Teachers, 436 Mass. at 

771. 

III. The Appellant’s Contentions Do Not Provide Any 
Basis to Disturb the Order of the Commission.  

 
A. The City May Not Enforce Rules Which 

Contravene and Undermine Statutorily 
Mandated Civil Service Procedure.  

 
The City’s “main contention [on appeal] is that § 

41 cannot be read to derogate from the right of the 

City, or any municipal employer, to require a police 

officer to testify.” Appellant’s Brief 20.  Even more, 

the City seemingly contends that it has unbridled 

authority to compel an officer to testify at his own 

hearing — even a § 43 hearing before the Commission — 



 31 

pursuant to the Department’s “truthfulness” 

regulation.  This argument is without merit because, 

as the Commission aptly noted in its decision, “[a]n 

Appointing Authority cannot have unlimited discretion 

to create rules and orders that affect an employee’s 

rights provided by Chapter 31.” (App. 179).   

The City did not have the power, pursuant to its 

Department Rules and Regulations, to institute and 

enforce orders to its police officers to testify at 

their own civil service hearings.  Instead, the 

authority of City officials — including Chief Gemme 

and City Manager O’Brien — was limited by § 41 itself, 

and the Civil Service Law cannot be circumvented or 

superseded by department rules or regulations or city 

orders. See Newtown Police Ass’n v. Police Chief, 63 

Mass. App. Ct. 697, 700 (2005) (police department 

rules must yield to statutory requirements); 

Massachusetts Org. of State Engineers & Scientists v. 

Commr. of Admin., 29 Mass. App. Ct. 916, 917 (1990) 

(holding that, pursuant to M.G.L. c. 150E, § 7(d), the 

requirements of M.G.L. c. 31 “may not be altered on 
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the appointing authority’s own motion or through 

collective bargaining or arbitration”).17 

Moreover, because this case involves the 

Commission’s interpretation and application of the 

civil service procedure — as opposed to improperly 

“substituting its judgment about a valid exercise of 

discretion based on merit or policy considerations by 

an appointing authority” – the cases relied on by the 

City to limit the authority of the Commission are 

inapposite. Cf. Collins, 48 Mass. App. Ct. at 412 

(quoting Cambridge, 43 Mass. App. Ct. at 304).  

Accordingly, the City’s contention that it may use the 

paramilitary structure of the police department to 

compel attendance and testimony at the section 41 

hearing must fail.18  

                                                
17 That statute specifies that a collective bargaining 
agreement cannot conflict with statutory provisions, 
unless such law is specifically enumerated as an 
exception.  It follows then, that if a Union (on 
behalf of its members, the employees) and the City 
(the employer) are unable to mutually circumvent the 
civil service law, the City on its own accord 
certainly should not be able to do so. 
18  Indeed, it is the rigid command structure of the 
Department that apparently leads the City to the 
rather incredible belief that it can order police 
officers to do virtually anything “at any time and 
[at] any place.” Appellant’s Brief 28.  Most civil 
service employees, of course, do not work in a 
paramilitary command structure.  It seems clear, for 
instance, that an order of the type the City attempts 
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B. The City Cites to No Persuasive Authority 
Suggesting That a Police Officer Can Be 
Disciplined for Failing to Testify at His 
Own § 41 Hearing. 

 
The City relies on cases that are unrelated and 

not persuasive to the issue before this Court to 

support its position.  Most notably, none of the cases 

cited involves a section 41 predeprivation hearing.  

Therefore, the City’s reliance on such cases, as 

described below, is misplaced.  

In Hurley v. City of Lynn, 23 MCSR 251 (May 7, 

2010), the Commission’s decision related only to an 

employee’s newly-created duty to exhaust his 

administrative remedy to request a § 41 

postdeprivation hearing before appealing to the 

Commission. Id. at 252.  The case involved a 

suspension of less than five (5) days, for which § 41 

provides an employee a right to a hearing before the 

appointing authority only after the suspension is 

imposed. M.G.L. c. 31, § 41 (“A civil service employee 

may be suspended for just cause for a period of five 

days or less without a hearing prior to such 

suspension.”).  The Commission considered the very 

                                                                                                                                
to enforce here would have even less validity if 
applied to a public works employee’s section 41 
hearing.    
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limited question of whether an employee was required 

to invoke his right to request such hearing before 

appealing to the Commission. Hurley, 23 MCSR at 252. 

The Commission ultimately ruled that the employee had 

to exhaust his right to request a hearing.  In doing 

so, the Commission noted that part of the evidence put 

before the appointing authority supporting and 

opposing the discipline could be testimony of the 

employee himself. Id.  This suggestion, made in the 

form of a parenthetical notation, was seemingly in 

reference to the fact that the City in that case had 

made an oral motion to preclude the employee from 

testifying. Id. at 252, 253.  Therefore, the 

Commission made no determination that an employee is 

required to testify before the appointing authority. 

Id.  Accordingly, Hurley’s holding is not decisive of, 

nor persuasive to, the issue before this Court.19  

Police Dept. of Boston v. Tolland, No. 05-P-1214, 

2006 WL 2772632, 67 Mass. App. Ct. 1107 (Mass. App. 

Ct. Sept. 27, 2006) (unpublished decision) involved 

                                                
19  In fact, any indication drawn from Hurley on the 
question before this Court supports the Commission’s 
decision because, as discussed further below, the 
Commission noted that the employer would be entitled 
to an adverse inference against the employee in the 
event of his failure to testify before the appointing 
authority. See id. at 252. 
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review of an officer’s three-day suspension for 

failing to appear at an internal “disciplinary 

hearing.” Id. at *1.  The officer was served with “an 

order from the Boston Police Commissioner to appear on 

April 10, 2000 before the Police Department’s Chief 

Administrative Hearing Officer . . . for a 

disciplinary hearing.”  Notably, this so-called 

disciplinary hearing was not mandated by the Civil 

Service Law; instead, “[t]he hearing constituted a 

procedure within Internal Affairs Division Case. No. 

086-99.” Boston Police Dept. v. Tolland, No. 03-2734-

A, 2005 WL 1309076 at *1, *2-3 (Mass. Super. May 18, 

2005).  It was only after Officer Tolland was issued a 

three-day suspension that he requested and was granted 

a § 41 postdeprivation hearing. Id.  Thus, Tolland 

stands for no more than the proposition that an 

officer is obliged to comply with orders to attend and 

testify at internal investigatory proceedings.20 

                                                
20  The focus of the analysis at both the Appellate 
Court and Superior Court was on an issue unrelated to 
this case; to wit, whether it was proper for the 
Commission to overturn discipline on the basis that 
the officer had acted contrary to orders based upon a 
good faith reliance on the advice of his union 
representative. Tolland, 2006 WL 2772632, at *2-3; 
Tolland, 2005 WL 1309076, at *3-5. 
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The remaining cases cited by the City are of no 

wider dimension – all only speak to an officer’s duty 

to comply with investigative inquiries. See Silverio 

v. Municipal Ct. of the City of Boston, 355 Mass. 623, 

624-26, 629-30 (1969) (involving an officer receiving 

discipline for failing to answer investigative 

questions posed by his superior in the police 

captain’s office); Massachusetts Parole Bd. v. Civil 

Serv. Comm’n, 47 Mass. App. Ct. 760, 761, 764-65 

(1999) (holding that officer could be disciplined for 

failing to comply with an order to appear and answer 

questions at an “investigatory interview”21); see also 

Piccerelli v. Bd. of Selectmen of Swansea, 7 Mass. 

App. Ct. 924, 924-25 (1979) (holding an officer could 

be disciplined for his refusal to answer questions of 

the board of selectmen at an “inquiry hearing,” which 

was described as nothing “other than investigatory”); 

Morse v. Bd. of Selectmen of Ashland, 7 Mass. App. 

739, 740, 750 (1979) (holding a fire chief could be 

                                                
21  The order provided to the officer explained: “The 
interview will be solely administrative in nature.  
Its purpose will be to discover facts and to offer you 
an opportunity to explain events relating to the 
performance of duty.  The interview will not seek a 
final determination or adjudication as to whether you 
ought to be removed from your job, but rather will be 
investigative in nature.” Massachusetts Parole Bd., 47 
Mass. App. Ct. at 761 n.2. 



 37 

disciplined for his unexplained failure to testify at 

a hearing held “to determine whether disciplinary 

action or removal would be appropriate”). 22  

Accordingly, none of the authorities cited by the 

Appellant compel a different result than determined by 

the Commission. 

C. The City Mischaracterizes the Nature of the 
Rules upon which it Relies. 

 
In this case, it was the appointing authority, 

City Manager O’Brien, who “ordered” Dykas to testify.23  

                                                
22  Piccerrelli’s and Morse’s relevance and import to 
this case is further minimized because neither the 
officer in Piccerrelli nor the fire chief in Morse 
were protected by the Civil Service Laws. See 
Piccerrelli, 7 Mass. App. Ct. at 924 (officer 
appointed pursuant to M.G.L. c. 41, § 97A, which 
provides that selectmen may remove officers “for cause 
at any time after a hearing”); Morse, 7 Mass. App. Ct. 
at 750 (fire chief appointed by M.G.L. c. 48, § 42, 
which provides that a firefighter may be removed “for 
case and after a hearing”). 
23  O’Brien’s “order” cannot be construed as a lawful 
subpoena or summons.  Subpoena powers are limited at 
appeal hearings before the Commission and nonexistent 
at the appointing authority hearing level.  The 
Commission, pursuant to M.G.L. c. 31, § 72, has 
authority to issue subpoenas and summon witnesses for 
any proceeding before it; however, the Commission has 
no authority to enforce such on its own. See M.G.L. c. 
30A, § 12 (stating that a subpoena issued by an 
administrative agency may be enforced by a justice of 
the Superior Court).  In contrast, M.G.L. c. 31 does 
not grant such authority to an appointing authority 
conducting a § 41 hearing; therefore, an appointing 
authority has no authority to issue or enforce a 
subpoena or summons. Cf. M.G.L. c. 233, § 8 
(enumerating when witnesses may be summoned to testify 
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This order came contrary to the Department regulations 

the City relies upon as support. Cf. Worcester Police 

Department Rules and Regulations, § 1201.12 (App. 87) 

(“All orders and directives to the Police Department 

emanating from the City Manager shall be directed 

through the office of the Chief of Police.”); § 1301.1 

(App. 93) (defining orders as “command or instruction 

. . . given by a Commanding Officer, a Superior 

Officer, or the Dispatcher”). 

Moreover, the rule upon which the City relies, 

even if construed as an order by a proper authority, 

is inapplicable to civil service proceedings.  That 

rule, the City’s so-called “truthfulness” regulation, 

provides as follows: “An officer or employee of the 

Department shall truthfully state facts in all reports 

as well as when he appears before or participates in 

any judicial, Departmental or other official 

                                                                                                                                
before municipal boards, committees, and commissions, 
but not listing an appointing authority or hearing 
officer designated by such authority); Massachusetts 
Bonding & Ins. Co. v. Commr. of Ins., 329 Mass. 265, 
278-79 (1952) (holding that M.G.L. c. 233, § 1, giving 
“other persons authorized to examine witnesses” the 
power to summon witnesses does not apply to 
administrative hearings).  Even given the proper 
subpoena powers, there is no question that City 
officials would have had to go through the proper 
channels — judicial enforcement — to actually compel 
Dykas to testify. See M.G.L. c. 233, §§ 9-11.  The 
City did not make any attempt to do so in this case. 
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investigation, hearing, trial or proceeding.  He shall 

fully cooperate in all phases of such investigations, 

hearings, trials and proceedings.” Worcester Police 

Department Rules and Regulations, § 1402.1 (App. 95, 

160).  This rule, on its face, requires officers of 

the Department to tell the truth and to cooperate in 

various proceedings that the officer is involved by 

virtue of his official duties.  It does not, however, 

speak to an officer’s duties to cooperate, attend, or 

testify at disciplinary civil service proceedings to 

which an officer is the subject party.  Accordingly, 

the City’s reliance on an “order” from the City 

Manager to testify by virtue of the “truthfulness” 

regulation is without merit. 

D. The Commission Did Not Create a Testimonial 
Privilege and, in Any Event, the City Was 
Not Prejudiced by Dykas’ Failure to Testify. 

 
A § 41 appointing authority hearing is not an 

adjudicatory hearing and is not conducted in the vein 

of a trial. See Chmielinski v. Massachusetts Office of 

Commr. of Probation, 513 F.3d 309, 316 (1st Cir. 2008) 

(“The termination hearing is not a court of law, and 

the same level of process is not required.”).  Besides 

the aforementioned fundamental procedural due process 

rights afforded to tenured civil servants at their § 
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41 “full hearing,” such employees are entitled to 

little more.  Most obviously, there is no requirement 

that the hearing officer at the § 41 hearing be 

impartial. See id. at 318 (“We have held that there is 

no requirement that the hearing officer be impartial; 

indeed, the terminating employer may preside.”); 

Howard v. Town of Nahant, 25 MCSR 379, 384 (Aug. 23, 

2012) (stating that there is no requirement in the 

civil service law that a § 41 hearing officer be 

impartial).  In fact, “[t]he ‘full hearings’ in 

question have, since time immemorial, been conducted 

by the very public official who made the decision to 

discipline the [employee], or by someone beholden to 

that official.” Villare v. Town of North Reading, 8 

MCSR 44, 44, 45 (Feb. 22, 1995) (holding that the 

right to a neutral decision maker is reserved for 

“post-deprivation” appellate procedures). 24   Pretrial 

discovery is not permitted, and the rules of evidence 

do not apply. See Chmielinski, 513 F.3d at 317 

(stating there is no right to pretrial discovery at a 

pretermination hearing); DiBartolomeo v. City of 

Revere, 25 MCSR 480 (Oct. 19, 2012) (applying the 

                                                
24  Indeed, that was the case here — both hearing 
officers were attorneys employed full-time by the City 
of Worcester. (App. 165, 168). 
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general rule that formal rules of evidence do not 

apply before agencies, including the Commission).  

Furthermore, as described above, the employee has no 

right to subpoena witnesses to appear before the 

hearing officer. See M.G.L. c. 233, § 8; Massachusetts 

Bonding & Ins. Co., 329 Mass. at 278-79.  

These limits are imposed under the rationale that 

the dimension and significance of § 41’s hearing is 

minimized because the employee has “extensive 

postdeprivation remedies,” for example, in the form of 

a § 43 appeal hearing before the Commission. See 

Cronin v. Town of Amesbury, 81 F.3d 257, 260 (1st Cir. 

1996) (holding that the civil service law provides 

“extensive postdeprivation remedies”); see also 

O’Neil, 210 F.3d at 47-48.  Indeed, the Commission has 

recognized that the § 41 hearing “is often a mere 

formality preceding de novo, ‘disinterested’ review at 

the Commission level.” Villare, 8 MCSR at 44 (emphasis 

added). 

The nature of the hearing belies the City’s claim 

that the Commission improperly created a “testimonial 

privilege.”  In the end, the § 41 hearing is an 

“opportunity to be heard” without any of the trappings 

present in a hearing involving compelled testimony.  
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There is no subpoena power, rules of evidence, or even 

an impartial factfinder.  Indeed, there is no sworn 

testimony one could be “privileged” not to supply.  

Ultimately, the City’s resort to its “testimonial 

privilege” argument is an attempt to impose the 

burdens of a fair hearing on employees without 

actually providing any of the benefits of such an 

impartial adjudicatory proceeding.  Accordingly, the 

City’s “testimonial privilege” contention is 

inconsistent with section 41 and the nature of the 

proceeding, and the Commission was correct to reject 

it.25 

Moreover, the City’s claim of prejudice resulting 

from the failure of Dykas to testify rings hollow.  

First, the Department undisputedly has broad authority 

to conduct internal investigations of its officers 

prior to the § 41 notice.  Part and parcel of this 

authority includes the power to compel a public 

employee to attend and answer questions, even when the 

employee asserts a constitutional right to remain 

silent, in internal investigations. See Garrity v. New 

                                                
25 Of course, the appointing authority had every right 
at the subsequent § 43 hearing to request the 
Commission issue a subpoena to Dykas and seek 
enforcement of such in the Superior Court should Dykas 
have refused to comply. 
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Jersey, 385 U.S. 493 (1967) (holding that, though his 

statements may not be used against him in a later 

criminal prosecution, an officer may be disciplined 

for failing to answer specific and relevant 

investigatory questions); Carney v. Springfield, 403 

Mass. 604, 609-11 (1988) (stating that public 

employees can be discharged for refusing to answer 

questions narrowly drawn and specifically related to 

their job performance, where an officer is granted 

transactional immunity from criminal prosecution)     

Importantly, the Supreme Judicial Court has 

already determined that the remedy for an employee 

failing to testify at a § 41 hearing is for the 

appointing authority to draw an adverse inference 

against the employee.26 See Falmouth, 447 Mass. at 825.  

This negative inference is later taken into 

                                                
26  The Commission regularly permits such an inference 
to be drawn whether the whether the employee’s failure 
to testify is due to an invocation of the privilege 
against self-incrimination or a simple refusal to 
testify. See, e.g., Clark v. Boston Hous. Auth., 24 
MCSR 193, 197 (Apr. 21, 2011) (“The Commission is 
permitted, but not required, to draw an adverse 
inference against an appellant who fails to testify at 
the hearing before the appointing authority (or before 
the Commission).”); George v. City of Lynn, 21 MCSR 
652, 656 (Dec. 3, 2008) (adopting the rule from 
Commonwealth v. Figueroa, 413 Mass. 193, 199 (1992) 
that an adverse inference can be made when any party 
fails to call a critical witness without explanation).  



 44 

consideration by the Commission on appeal. Falmouth, 

447 Mass. at 825.  This remedy — already afforded to 

the City in this case — insulates the employer from 

any prejudice in the event an employee chooses to 

forego his opportunity to testify and personally 

answer the charges against him. 

CONCLUSION 

For the foregoing reasons, the Appellee Leon 

Dykas respectfully requests the Court AFFIRM the 

Judgment of the Superior Court. 
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