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AMERICAN ARBITRATION ASSOCIATION 
 

LABOR ARBITRATION DECISION AND AWARD 
_______________________________________________________________  
In the Matter of the Arbitration between: 
 
NEW ENGLAND POLICE BENEVOLENT ASSOCIATION, LOCAL 500   
  

And 
      

MIDDLESEX SHERIFF’S OFFICE 
 

AAA Case Number: 11 390 00799-12 
Grievance:  Class Action (promotion exams)  
________________________________________________________________  
 
AWARD OF ARBITRATOR 

 
 I, THE UNDERSIGNED ARBITRATOR, having duly heard the proofs and 
allegations of the parties, 

 
AWARD as follows: 

 
1. The Sheriff’s authority as stated and reserved in the CBA does not suffice for 

him to impose an exam requirement for any non-operation and 
Superintendent Pick bargaining unit position promotion. 
 

2. The Sheriff may not extend the use or application of existing operational 
position exam scores and consider the same as a factor for non-operational 
position promotions. 

 

3. The Sheriff’s authority to require or use exams and exam scores to select 
among applicants for non-operational position promotions is contingent upon 
bargaining the decision to change promotional procedures, a mandatory 
subject of bargaining, and its impact. 
 

Accordingly, the grievance is sustained. 

As requested by the parties, I will retain jurisdiction for 30 days to address 
any clarifications, as needed. 

 
          

      
 July 2, 2012              __________________________ 
(Date of Issue)                                     Sherrie Rose Talmadge, Arbitrator 
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AMERICAN ARBITRATION ASSOCIATION 
LABOR ARBITRATION PANEL 

_______________________________ 
In the Matter of Arbitration   ) 
      ) AAA Case No. 11-390-00799 12 
 Between    ) Grievance: Class Action  

     ) Date of Issue: July 2, 2012 
NEW ENGLAND POLICE   ) 
BENEVOLENT ASSOCIATION,     ) 
LOCAL 500     ) 
      ) 
 And     ) 
      ) 
MIDDLESEX SHERIFF’S OFFICE ) 
_______________________________ )  
 
Before:  Arbitrator Sherrie Rose Talmadge, Esq. 
 
Appearances: 

Kevin Buck, Esq.   Wayne Soini, Esq. 
 Nolan Perroni, LLP  Middlesex Sheriff’s Office 
 On behalf of NEPBA  On behalf of the Employer 
 
Hearing Date:  May 31, 2012 

Hearing Location:  AAA, One Center Plaza, Boston, MA 

Receipt of Briefs:  June 18, 2012 

 

 

INTRODUCTION  
 

 The Middlesex Sheriff’s Office (MSO) sought to utilize the promotional 

examinations for all promotions within the bargaining unit (i.e. Sergeants and 

Lieutenants) without having to bargain with the Union prior to implementation.  

The MSO asserted that the Sheriff, in accordance with Article V, § 2 and Article 

IX, §§ 1, 8, possesses the inherent authority by virtue of his office to offer and to 

utilize promotional exams and to take into account lists of those who pass in 

considering whom to promote. The Union contended that any change in how the 

promotional examination will be applied to bargaining unit members must be 

bargained for, as it was in the 2001-2003 contract.   
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STIPULATED ISSUES 
 

In an attempt to continue to foster harmonious labor-management relationship, 

the parties have agreed to submit this matter to binding arbitration, waive any arbitrability 

claims, and forego other available forums under M.G.L. 150E.  The parties agreed to the 

following stipulated issues: 

 

1. Does the Sheriff’s authority as stated and reserved in the CBA 
suffice for him to impose an exam requirement for any bargaining 
unit position promotions, operational or non-operational? 
 

2. Further or alternatively, may the Sheriff extend the use or application 
of existing operational position exam scores and consider the same 
as a factor as to non-operational position promotions? 

 
3. Finally, is the Sheriff’s authority to require or to use exams and exam 

scores to select among applicants for non-operational position 
promotions contingent upon any bargaining and, if so, is that 
mandatory or impact bargaining? 

 
RELEVANT 2001 - 2003 CONTRACTUAL PROVISIONS 

 
ARTICLE V, EMPLOYER RIGHTS 
Section Two.  Except to the extent specifically abridged by this Agreement, the 
Employer shall not be deemed to be limited in any way by this Agreement in the 
performance of the regular and customary function of municipal management and shall 
have, without interference, control and supervision of the Middlesex County House of 
Correction and Jail.  The Employer reserves and retains all powers, authority and 
prerogatives including, but not necessarily limited to, the right to direct employees to 
positions within the Department, to suspend, demote, discharge, or take other 
disciplinary action against employees for just cause, and to relieve employees from 
duties because of lack of work or other legitimate reasons; to determine the mission of 
the Department, it’s budget, it’s organization, the number and classifications of 
employees to be utilized by the Department, the technology of the Department and its 
internal security practices, to determine the types of operations, methods and processes 
to be employed, to discontinue processes or operations, or to discontinue their 
performance by employees covered by this Agreement, to establish and change work 
schedules and assignments and otherwise to take measures as the Employer may 
determine to be necessary for orderly and efficient operations. 
 
ARTICLE IX, JOB POSTING AND BIDDING 
Section One.  When a vacancy occurs in a position covered by this Agreement and the 
Sheriff intends to fill such vacancy, such vacancy shall be posted in a conspicuous place 
at both the Billerica and Cambridge facilities, listing the pay grade, duties, schedule and 
qualifications for the position.  The qualifications for such positions shall be determined 
solely by the Sheriff or his designee.  The notice of vacancy shall remain posted for 
seven (7) days. 
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Section Two. … For the purposes of this agreement the term “operations” is defined as 
those positions assigned on the tiers, within the front office, utility in whole or in part, and 
outside security.  The specific daily duties and assignments of all bargaining unit 
positions of junior correctional officer (and all other positions below that level) at the 
Cambridge facility and the Billerica facility are in the exclusive discretion of the employer 
and will not be subject to the grievance and arbitration provisions of this agreement. 
 
Section Four.   Advancements or promotions and transfers shall be based upon the 
Employer’s judgment as to what will best serve the interest (efficiency and excellence 
and staff development) of the Office.  The Employer will give due consideration to the 
professional background (attainment), knowledge, ability, skill, efficiency, physical 
condition, other qualifications of the applicants, and other relevant factors. 
 
Notwithstanding the above, promotional exams shall be offered once per year.  Any 
employee who has completed two years of credible service shall be entitled to take the 
exam for Grade 16/Operations and any Grade 16 who has served at least three years in 
that grade shall be eligible to take the exam for Grade 17/Operations.  The format, 
substance, date, time, place, method of administration, and all other details regarding 
the examination shall be within the sole purview of the employer.  The examination will 
be offered by an independent testing entity, which shall provide the employer with 
Pass/Fail results.  The results of the examination shall be valid for one year from the 
date that the results are received by the employer form the testing entity.  Those 
employees who successfully pass the testing process shall be eligible to bid the 
appropriate Operations position. In addition to the testing results, other criteria used in 
the selection process shall include seniority, disciplinary record, annual evaluation, 
education/specialized training, professional background (attainment), knowledge, skill, 
efficiency, physical condition, other qualifications of the applicants, and other factors.  
The posting, bidding and testing process shall not be subject to the grievance/arbitration 
process of this agreement. 
 
Section Five.  If in the opinion of the Sheriff or his designees there are no qualified 
applicants from within the Sheriff’s Office, the Sheriff may award the job as he, in his 
exclusive judgment determines.  In the event that no one in the bargaining unit who 
applies for a position is qualified, then the employees with the top six seniority who had 
been determined unqualified for the position may request a meeting in writing within ten 
(10) days of the posting of that determination through the Union with the Special Sheriff 
to review his/her qualifications.  The Special Sheriff shall meet with each individual as 
requested as soon as a practical thereafter and the position shall not be awarded until 
the conclusion of these meetings. 
 
Section Eight.  It is recognized and agreed that the final decision as to determining 
qualified bidders, filling vacancies, promotions, job qualifications and transfers must rest 
with the Department and that the judgment and decision of the Sheriff will be final and 
binding and not subject to the grievance-arbitration provisions of this Agreement. 
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STIPULATIONS OF FACT 
 

The parties also introduced the following twenty-nine stipulated facts: 
 

1. The Arbitrator may deem that the Sheriff has given notice to the NEPBA Union of his 

intention to apply the promotional test to non-operational, superintendent’s picks 

and/or temporary or out-of-classification assignments. 

2. The Arbitrator may deem that the Sheriff intends to rely on the results of the said 

exams, or lists of officers who achieve passing scores, in making selections for 

promotions to Sergeant and Lieutenant, whether Operational, Non-Operational, 

“Superintendent’s Picks” and/or Temporary or out-of-classification assignments. 

3. The Sheriff’s position is that, not limited by any provision of the parties’ Collective 

Bargaining Agreement, (JX # 1) and consistent with its terms, e.g., Article V, § 2, 

Article IX, §§ 1, 8, he possesses the inherent authority by virtue of his office to offer 

and to utilize promotional exams and to take into account lists of those who pass in 

considering whom to promote. 

4.  The Union’s position is that the authority of the Sheriff to offer promotional exams or 

to so employ lists of the officers who pass is expressly and exclusively noted in the 

parties’ Collective Bargaining Agreement, i.e., limited to Operational promotions, and 

any change to the current practice is a mandatory subject of bargaining. 

5. At present (May, 2012), the bargaining unit represented by NEPBA, Local 500 

consists of 310 Correction Officers (GR-15); 72 Sergeants (GR-16) and 10 

Lieutenants (GR-17). 

6. Before 2001 the parties’ CBA contained no specific provisions regarding promotional 

exams. 

7. The first CBA that specifically provided for a promotional exam was negotiated 

between MSO and the predecessor union to NEPBA, (Article IX, Section 4) covering 

the period March 1, 2001 through June 30, 2003. 

8. The 2001-03 CBA appears to have been signed on or about July, 2002. 

9. The first promotional exam was held in about June, 2003. 

10. The Sheriff promoted Sergeant Gordon Clark to Lieutenant of the K-9 Unit (a Non-

Operational position) in March, 2004. Sergeant Clark had passed the June, 2003 

exam. See attached July 16, 2003 letter, Job Posting dated February 3, 2004 and 

March 4, 2004 Job Award. 

11. The Sheriff promoted Correction Officer Matthew Sullivan to Sergeant (an 
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Operational position) in July, 2004. This was more than one (1) year after the 2003 

exam, which Sullivan took and passed; further, Sullivan was ineligible to take the 

exam, lacking the minimum of two (2) years’ service. See attached July 16, 2003 

letter, Job Posting dated June 24, 2004 and July 21, 2004 Job Award.  

12. No promotional exams were offered or held after June, 2003 until June, 2008. 

13. Sixty-eight (68) officers took the promotional exam offered in June, 2008 but none 

passed. (See May 28, 2008 Notice and attached lists of persons who took the test on 

various dates offered).  

14. Since January 1, 2010 the Sheriff, apart from “Superintendent’s Picks” under Article 

IX, Section 4A (JX # 1) (see attached January 4, 2011 agreement and 2010 and 

2011 “Superintendent’s Pick” lists), made fourteen (14) specifically exam-waived 

promotions pursuant to a mutual side agreement signed January 4, 2011.   

15. “Superintendent’s Picks,” for Non-Operational positions, were selected without 

regard to exams.    

16. In January, 2012 some one-hundred-twenty-seven (127) eligible officers took the 

Sergeant’s exam, of whom sixty-six (66) passed. 

17. On the same dates some forty-one (41) eligible Sergeants took the Lieutenant’s 

exam, of whom twenty-seven (27) passed. 

18. The exam was professionally prepared. 

19. The exam was based on twenty (20) MSO policies, including Policies 220 (Employee 

Conduct and Discipline), 239 (Sexual Harassment), 240 (Anti-Harassment and Anti-

Discrimination), 505(Use of Force), 506 (Searches) and 560 (Disorder Management). 

20. Candidates, from within or without MSO, for Correction Officer are currently trained 

for eight (8) weeks pre-hire at the MSO Training Academy in Billerica, during which 

more than eighty per cent of the hours are spent training and testing cadets in 

policies and, more than any other Policies, in Policies 220, 239, 240, 505, 506 and 

560. 

21. Copies of all policies are issued, signed for, and retained by cadets for their study at 

home. 

22. The MSO maintains altogether some 146 policies, many of which are administrative 

or of only occasional use. 

23. Promotional exams have been and will in future be professionally prepared. 

24. The MSO contract for exam preparation is submitted for bid under RFP procedures. 

25. In 2012, along with the exam, a series of classroom instruction opportunities, CD 



Page | 7  

 

discs and on-line access to the specific twenty (20) policies to be tested was 

provided to those interested at no cost to them. 

26. The same would be true for any exam in the future. 

27. Currently, some 392 bargaining unit officers (see stipulation # 5) oversee the care 

and custody of approximately 1,200 incarcerated inmates and detainees.  

28. Additional persons who are not incarcerated are transported, counseled and 

otherwise served by NEPBA bargaining unit officers. 

29. Those incarcerated or otherwise served by NEPBA bargaining unit officers include a 

substantial number of persons whose criminal records include convictions of violent 

crimes. 

 
FINDINGS OF FACT1 

Union President Keith Sullivan testified that throughout the years when the Union 

would inquire about a particular promotion where the chosen bargaining unit member 

had not taken or passed a promotional exam, Management would tell the Union that the 

position was “non-operational” and thus, did not need an exam.  This was also the case 

for positions that were arguably “operations” under the definition.  Sullivan also testified 

that Superintendent Picks were never subject to the promotional examination 

requirements.  Some of the Superintendent Picks, which are one-year appointments, are 

promotional appointments.  Sullivan noted that Superintendent Picks provided for 

members of the bargaining unit who may not test well to gain recognition for their work.   

Special Sheriff Pat Murphy testified that there are currently over 100 policies in 

place for the MSO, of which there are six core policies (220, 239, 240, 505, 506 and 

560).  These policies are taught to the correctional staff at the Training Academy, at the 

40 hour per year in-service training for the rank and file, and at roll call notice.  

Sergeants and Lieutenants are held accountable for knowing these policies and failure 

to know these policies could be harmful.  Murphy explained that sergeants and 

lieutenants in non-operational positions are not exempt from knowing and following the 

departmental policies.   

Murphy stated he was not involved in the negotiations of the 2001 contractual 

language at issue.  He also testified that since 2001 some bargaining unit members 

have been promoted to Sergeant and Lieutenant without taking the promotional exam 
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through Superintendent Picks, which have historically been non-operational, and 

promotions outside operations.  Murphy identified some of the non-operational positions 

to include case workers, K-9 officers used for outside security, day reporting officer, 

community work program officer, records and receiving officer, training academy officer 

and transportation officer, among others.  Both Murphy and Human Resource Director 

Amoroso Cefalo testified that the Sheriff would like to offer the promotional exam to all 

positions, including Superintendent Picks, because it would be beneficial for the 

sergeants and lieutenants to have a keen understanding of the departmental policies. 

Cefalo testified that his department requested bids to get an independent testing 

agency to perform the promotional exams.  This led to a successful bid in 2012 for an 

independent testing agency to perform the promotional exams focused on twenty 

policies, to provide testing guidelines for employees and to offer a minimum of three on-

site study sessions.  The twenty policies that are the focus of the promotional test were 

selected by the Human Resources Director with input by the Standard and Compliance 

and Training Staff.  Cefalo also sought input from Union President Sullivan, who 

responded via email dated October 4, 2011 with suggestions for including certain 

policies for the exam.  The MSO accepted the Union’s suggestions to include policies 

209, 220, 505 and 506.  Based on the Union’s recommendation, the MSO also sought 

input from the Training Academy.  The Human Resource Director testified that for 2012 

they put up job postings for Grade 17 Lieutenant position requiring passage of the 2012 

exam and four were awarded with two outstanding.  He noted that the Grade 17 

Lieutenant positions were all operational and already subject to exams.  The MSO also 

posted two Grade 16 Sergeant positions (Work release and Senior CO – Fire Safety) 

and notified the Union that the posting was without precedent, although the MSO 

reserved the right to require promotional exams, but they agreed to post the positions 

without an exam (one sergeant position was awarded and one was posted but not 

awarded).   

POSITIONS OF THE PARTIES 

UNION’S POSITION 

The Union maintained that any change in how the promotional examination will 

be applied to bargaining unit members must be bargained for, as it was in the 2001-2003 

CBA.  MSO, a public employer, would violate Section 10(a)(5) and, derivatively, Section 

                                                                                                                                                                             
1
  During the hearing the parties had an opportunity to submit relevant documentary evidence and 

to question sworn witnesses under direct and cross-examination. Post-hearing briefs were 
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10(a)(1) of the Law when it unilaterally changes an existing condition of employment or 

implements a new condition of employment involving a mandatory subject of bargaining 

without first giving its employees’ exclusive collective bargaining representative notice 

and an opportunity to bargain to resolution or impasse.  Commonwealth of Mass. v. 

LRC, 404 Mass. 557 (1989).  The Union has shown that MSO changed or is planning to 

change an “established working condition or created new working conditions without 

affording the exclusive representative notice and an opportunity to bargain before the 

change”.  Promotional examinations and their applications are a mandatory subject of 

bargaining.  The Division of Labor Relations has long held that, “[p]rocedures and 

requirements for promotion within the bargaining unit are mandatory subjects of 

bargaining under the Law”.  See Commonwealth of Mass, 9 MLC 1082 (1982).   

Thus, had the MSO implemented the use of promotional examination scores for 

promotion into non-operational positions, superintendent picks and temporary or out-of-

class assignments, it would have violated the law unless it could establish the Union had 

waived its right to bargain. To prove that NEPBA, Local 500 waived is right to bargain 

over the promotional examination the MSO must show that the Union “knowingly and 

unmistakably waived its right to bargain about the change”.  See In the Matter of 

Sheriff’s Office of Worcester County and NEPBA, Local 550 (Case S-09-5462).  A 

waiver cannot be found on the basis of a broad, but general, management rights clause.  

School Committee of Newton v. LRC, 388 Mass 557 (1983).  In the present case the 

MSO is using a broad management rights clause to support its argument.  Moreover, the 

MSO offered no evidence regarding the bargaining history of either the Management 

Rights Clause or Job Posting or Bidding.      

 The parties have already bargained the promotional examination language in 

their CBA resulting in Article IX, Section 4 which provides for promotional exams for 

Grade 16/Operations and Grade 17/Operations.  Section 2, Article IX states that “For the 

purpose of this agreement the term “operations” is defined as those positions assigned 

on the tiers, within the front office, utility in whole or in part, and outside security”.  It is 

clear from the negotiated language that the parties intended the promotional 

examinations for “operations” and not for the other categories of positions within the 

MSO.  This conclusion is reinforced by the actions and past practice of the parties over 

the years since the inception of the promotional language.   

                                                                                                                                                                             

submitted by June 18, 2012. 
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Union President Sullivan testified that for years MSO Management explicitly told 

the Union that non-operations promotions do not require an exam, but now they want the 

rules to change without bargaining.  Also, over the years, Superintendent Picks were 

never subject to the promotional exam requirements.  They are a marked benefit for 

members of the unit.  Superintendent Picks are one year appointments, some of which 

are promotional appointments.  They allowed members of the bargaining unit who may 

not test well to gain recognition by his or her work. The removal of this negotiated benefit 

from the Union without bargaining is in violation of the CBA and MGL 150E.  

Moreover, if the MSO is permitted to unilaterally apply the test scores to all 

promotions within the bargaining unit, those bargaining unit members who have not 

taken the test because they are in positions (non-operations or Superintendent’s Picks) 

that have traditionally not been affected by the promotional exam.  If their rank is taken 

away or they are unable to remain in their position because they made a conscious 

decision not to take the promotional exam, there is an inherent unfairness that results 

and should be avoided. 

At no time during the ongoing contract negotiations did MSO raise the issue of 

applying promotional exams to non-operations and Superintendent’s Picks positions.  

The Union is arguing that MSO honor its duty under MGL 150E and negotiate any 

changes with the Union.   

For a remedy for the MSO proposed unilateral change in the manner in which it 

applies promotional exams to bargaining unit members, the Union requested findings 

that: 1) the MSO cannot use the scores of the annual promotional examination as a 

factor in promoting bargaining unit members to non-operational positions without first 

bargaining with the Union; and 2) changes to the application and procedures of the 

promotional examination are mandatory subjects of bargaining.  

     

EMPLOYER’S POSITION 

The MSO argued that Management is not contractually barred from utilizing the 

promotional examination for all promotions within the bargaining unit (i.e. Sergeant and 

Lieutenant).  The contract is silent on non-operational promotional exams.  Thus, there is 

no implied limit on the Sheriff’s authority to promulgate exams for these positions.  The 

evidence establishes consistent deference to the Sheriff’s plenary exam authority.  His 

decision whether or not to hold exams, his proposal to waive operational exams, his 

decisions to assert that a given position would be deemed “non-operational” and not 
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subject to any exam were always the last word.  The Union did not grieve or seek in 

successor contracts any limits on the Sheriff’s exclusive determinations about 

promotional exams.  Thus, the record of past practice establishes that the Sheriff had 

exclusive authority over holding exams and considering the resulting lists of those who 

pass.  His plenary exam authority is consistent with the parties’ general Management 

Rights Claus and is not limited by a proven past practice. A public employer may change 

policies that are not inconsistent with the CBA or past practice.  See City of Boston and 

Boston Police Benevolent Detectives Society, MUP 08-5370 (Nov. 21, 2011), 38 MLC 

131. 

In bargaining a detailed set of conditions or procedures as to operational 

promotional exams, the Sheriff cannot be held to have waived his authority to require 

exams to assist him in making the decision of who would receive non-operational 

promotions.  The contractual inclusion of an examination for operational promotion 

positions – especially when that exam was demonstrably subject to the Sheriff’s non-

grievable and sole discretion (by both CBA language and the parties’ practice) – did not 

separate the Sheriff from his discretionary use of an examination for other unit 

promotional positions. 

Exams of themselves are not mandatory conditions of employment.  The officers 

may ignore study (except the in-service annual training) or exam opportunities without 

jeopardizing their jobs.  However, the Sheriff may consider or weigh the fact that a given 

office took and passed an exam before making a promotion selection to Sergeant or 

Lieutenant.  The Sheriff proposes uniformity, no exclusions based on temporary or 

permanent or Superintendent’s Picks.   

Even when exams were provided for in the CBA as to operational positions, and 

no future obligation to bargain with the Union was specified, the decision to give exams 

continued to fall under the Sheriff’s sole discretion.  The Sheriff could always ask any 

questions he wanted of applicants for promotion.  Accordingly, bargaining unit members 

never accrued a reasonable expectation of no exams for promotion in non-operational 

positions. Correspondingly, the Union had no enforceable right to demand bargaining of 

the Sheriff over his notice to the Union of his determination to hold written, professionally 

prepared exams with advance preparation opportunities for promotions to non-

operational positions.    
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DISCUSSION 

The initial issue is whether the Sheriff’s authority under the collective bargaining 

agreement is sufficient for him to impose an exam requirement for any bargaining unit 

position promotions, operational or non-operational.  

The arbitrator’s role in the interpretation of the contractual language is to 

determine the parties’ intent.  Many arbitrators have held that where the contractual 

language is clear and unambiguous on its face, the written language is considered to be 

binding.2  However, when a contract term is ambiguous its meaning is determined by 

considering bargaining history and past practice.  Contractual language is considered 

ambiguous if it is susceptible of more than one meaning.3   

Article IX, Section 4 states, in pertinent part: “…Any employee who has 

completed two years of credible service shall be entitled to take the exam for Grade 

16/Operations and any Grade 16 who has served at least three years in that grade shall 

be eligible to take the exam for Grade 17/Operations….  Those employees who 

successfully pass the testing process shall be eligible to bid the appropriate Operations 

position…”  Section 2, Article IX states that “For the purpose of this agreement the term 

“operations” is defined as those positions assigned on the tiers, within the front office, 

utility in whole or in part, and outside security”.   

The language of the article was negotiated into the 2001 - 2003 collective 

bargaining agreement between the parties.  Although the language specifies that 

promotional exams will be applied to Grade 16 and Grade 17 positions in operations, it is 

silent about whether the promotional exams are applicable to non-operational positions, 

including Superintendent Picks and temporary or out-of-class assignments.  Without a 

specific reference to the use of promotional exams for non-operational positions, it is 

useful to examine the parties’ past practice to determine their intent. There was no 

evidence of bargaining history to help determine whether the parties had considered the 

application of promotional exams to non-operational promotions during negotiations.  

A review of the evidence of the parties’ past practice reflects that at least since 

the 2001 contract was negotiated, no exams have been required for bargaining unit 

members (Sergeants and Lieutenants) applying for non-operational promotional 

positions, including Superintendent’s Picks and temporary or out-of-class assignments.   

                                                           
2
  See Ralphs Grocery Co., 109 LA 33, 35-36 (Kaufman, 1997) (Clear and unambiguous 

language is considered to be determinative.); National Linen Service, 95 LA 829, 834 (Abrams, 
1990). 
3
  See Elkouri and Elkouri, How Arbitration Works, (6

th
 Ed. BNA, c. 2003) p. 434. 



Page | 13  

 

President Sullivan testified that for years Management has told him that non-operations 

promotions and Superintendent’s Picks do not require an exam.  Prior to 2012, there 

was no evidence that the Superintendent had required an exam for non-operations 

promotions. Thus, on the basis of the past practice I conclude that the parties did not 

intend the language of Article IX, Section 4 to give the Sheriff the authority to require an 

exam for non-operations promotions, including Superintendent’s Picks and temporary or 

out-of-class assignments. 

The next level of analysis is whether the Sheriff’s authority to require or use 

exams and exam scores to select among applicants for non-operational position 

promotions is contingent upon any bargaining.  To address that issue an analysis of 

M.G.L. c. 150E is required.4  A public employer violates M.G.L. c. 150E, Section 10(a)(5) 

and, derivatively, Section 10(a)(1) of the Law when it unilaterally changes an existing 

condition of employment or implements a new condition of employment involving a 

mandatory subject of bargaining without providing the exclusive bargaining unit 

representative notice and an opportunity to bargain to resolution or impasse.  

Commonwealth of Massachusetts v. LRC, 404 Mass. 124 (1989). The Division of Labor 

Relations has consistently held that promotion procedures are a mandatory subject of 

bargaining included in the Employer’s bargaining obligation.  Town of Danvers, 3 MLC 

1559, 1574 (1977).   

In this case the MSO sought to unilaterally institute an exam for non-operations 

promotions and Superintendent’s Picks, without bargaining with the Union, thereby 

changing the procedure for promotions into those positions.  The MSO argued that the 

Employer Rights Clause (Article 5) and the Job Posting and Bidding Clause (Article IX, 

Sections 1, 8) gave it the right to do so.  To prevail, the MSO must show that the Union 

knowingly and unmistakably waived its right to bargain about the change.  Town of 

Andover, 28 MLC at 270 (citing Town of Mansfield, 25 MLC 14, 15 (1998).  The MSO 

must prove that the contract clearly, unequivocally and specifically authorizes its actions.  

Town of Andover, 28 MLC at 270 (citing City of Boston v. LRC, 48 Mass. App. Ct. 169, 

174 (1999).  Significantly, a waiver cannot be found on the basis of a broad, but general, 

management rights clause. School Committee of Newton v. LRC, 388 Mass. 557, 569 

                                                           
4
 I credit the analysis provided by Hearing Officer Erica Crystal, Esq., in the Matter of Sheriff’s 

Office of Worcester County and NEPBA, Local 550 (Division of Labor Relations, Case No. SUP-
09-5462 (April 1, 2010). (Noting, however, that unlike the present case, the hearing officer 
concluded that the parties had explicitly agreed there was no bargaining obligation concerning 
promotions.)  
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(1983).  Where bargaining language is ambiguous, bargaining history or evidence of 

past practice is considered.  Commonwealth of Massachusetts, 5 MLC 1097, 1099 

(1978).   

In this case the Management Rights clause is broad in nature. The Employer 

argued that because the contract does not specifically provide for the use of promotional 

exams for non-operations position, then the authority to do so remains with the Sheriff 

pursuant to Article V and Article IX, sections 1 and 8.  Although the Management Rights 

Clause enumerates many powers and authorities to the Sheriff, including the right to 

control and direct personnel and the authority to establish and change assignments, 

there is no explicit waiver of the bargaining obligation concerning promotions. The 

language of Article IX, Section 1 which states that “the qualifications for such vacancies 

shall be determined solely by the Sheriff or his designee” and the language of Section 8 

which states that “the final decision as to determining the qualified bidders, filling 

vacancies, promotions…must rest with the Department and the decision of the Sheriff 

will be final and binding”… does not constitute a knowing waiver of the bargaining 

obligation concerning promotion procedures.   

Management’s authority is limited by the negotiated clauses of this contract, as 

noted in the beginning of the Management Rights Clause, “Except to the extent 

specifically abridged by this Agreement, the Employer shall not be deemed to be limited 

in any way by this Agreement in the performance of the regular and customary function 

of municipal management…”  The language of Article IX, Section 4 provides for the use 

of promotional exams for operations positions.  Because its language is ambiguous 

about whether the parties intended to apply promotional exams and the exam scores to 

non-operation positions, evidence of the manner in which the parties have implemented 

the disputed contract provision helps clarify the parties’ intent.  As discussed earlier, 

since the clause establishing the exam for promotions in operations for Sergeants and 

Lieutenants was negotiated into the 2001 contract, no exams have been required for 

non-operation promotions, including Superintendant Picks and temporary or out-of-class 

assignments, and this was discussed between the Sheriff and the Union President on 

numerous occasions over the years. Thus, I find that the parties had an established past 

practice of not requiring exams for non-operation promotions. Consequently, I find that 

the Union did not waive the right to decision and impact bargain about the subject of 

exams and the use of exam scores for non-operation promotions.          

For the reasons stated above, I conclude that the grievance is sustained.  
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1. The Sheriff’s authority as stated and reserved in the CBA does not suffice for 

him to impose an exam requirement for any non-operation and 

Superintendent Pick bargaining unit position promotion. 

 

2. The Sheriff may not extend the use or application of existing operational 

position exam scores and consider the same as a factor for non-operational 

position promotions. 

 

3. The Sheriff’s authority to require or use exams and exam scores to select 

among applicants for non-operational position promotions is contingent upon 

bargaining the decision to change promotional procedures, a mandatory 

subject of bargaining, and its impact. 

 

Accordingly, the grievance is sustained.  

 

As requested by the parties, I retain jurisdiction for 30 days to address any 

clarifications, as needed. 

 

 

Respectfully submitted by: 

 

     

    Sherrie Rose Talmadge, Arbitrator    


